
When a government agency takes action that causes poles to be relocated,

attaching parties are likely to refuse to pay a proportion of the cost. They could justify

such refusal based on the current rule by claiming that they neither initiated the request

nor specifically benefitted from such modifications. GTE submits that the current rule

arguably requires all attaching parties to share costs because the relocation does

"specifically benefit" the requesting telecommunications carrier by allowing the carrier

to maintain its attachment and continue its service. Nevertheless, in order to preclude

unnecessary debate about the meaning of the Commission's rules, GTE supports

Duquesne's request that the Commission clarify its cost sharing rules for modifications

initiated by a government agency.

D. The Commission Does Not Have The Authority To
Mandate That A Utility Use Its Eminent Domain
Authority On Behalf Of Attadlina Entitles.

The First Interconnection Order held that "a utility should be expected to

exercise its eminent domain authority to expand an existing right-of-way over private

property in order to accommodate a request for access, just as it would be required to

modify its poles or conduits to permit attachments. "117 The petitions flied by the

Consolidated Edison Company of New York, Inc., the Delmarva Power & Light

Company, the Duquesne Light Company, and the Edison Electric Institute urge the

Commission to reconsider this decision.

117 Id. at' 1181.
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A utility is precluded under many state laws from using its eminent domain

powers on behalf of third parties.us Moreover, neither the 1996 Act nor the

Conference Report authorizes the FCC to require utilities to exercise their eminent

domain powers in specific ways. The FCC has not articulated any statutory policy that

would justify its preemption of state law in this area,119 and therefore has no

authority to do SO.120 Because the FCC may not compel the use of state eminent

domain powers on behalf of third parties, GTE supports the petitioners' request on this

issue.

E. Notice Regarding Modification To Pole Attachments
Should Be Given Only One To Two Weeks Before Any
Modification Is Made, Not 60 Days.

The Commission adopted a requirement that if a written agreement establishing

a notice period for parties does not exist, then "written notification of a modification

must be provided to parties . . . at least 60 days prior to the commencement of the

118 See, e.g., Con Edison Petition at 6.

119 The FCC cryptically states that "Congress seems to have contemplated the
exercise of eminent domain authority" in Section 224(h). First Interconnection Order
at' 1181. However, Section 224(h) says nothing about exercising eminent domain
powers, and certainly does not even hint that the FCC could force their use. Rather,
the cited provision only requires that a utility provide the attaching parties with notice
of pole, duct, conduit, or right-of-way modifications.

120 See. e.g., California v. ARC America Corporation, 490 U.S. 93. 100-01 (1989)
("state law is ... pre-empted to the extent it actually conflicts with federal law, that is,
when compliance with both state and federal law is impossible" and there is a
"presumption against fmding pre-emption of state law in areas traditionally regulated by
the States")(emphasis added).
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physical modification itself. "121 The Commission, however, does permit notice of

modification "as soon as reasonably practicable" in an emergency situation.

As explained by Con Edison, notice to an attaching party within one to two

weeks prior to making modifications to poles or conduits is more than ample.

Scheduling changes, manpower shortages, and budget constraints make a 6O-day notice

period unnecessarily cumbersome. Parties are far better equipped to work out these

details on a negotiated basis. What is more, the 6O-day notice provision violates

Section 224's reliance on negotiated agreements to determine the terms and conditions

of attachment agreements. The FCC's announcement of a 6O-day period is tantamount

to establishing a minimum reasonable notice period, because no party will be willing to

negotiate for less than 6O-days' notice after such a policy has been announced.

Accordingly, GTE agrees with Con Edison that the Commission should eliminate the

6O-day default notice requirement.

121 First Interconnection Order at 1 1209.
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VU. THE COMMISSION SHOULD RECONSIDER ITS DETERMINATION
THAT LECS MUST COMPENSATE ONE-WAY PAGING PROVIDERS

Kalida Telephone Company ("Kalida") has asked the Commission to reconsider

the requirement that LECs pay one-way paging terminating compensation for pages that

originate on a LEC's network. GTE concurs with Kalida that such compensation is

contrary to rational economic and policy considerations. Thus, GTE respectfully urges

reconsideration of compensation requirements for one-way paging.

Section 251(b)(5) establishes reciprocal compensation arrangements between

LECs and competitive providers for the transport and termination of

telecommunications. One-way paging carriers, including narrowband PeS, ("one-way

paging") is clearly different than other CMRS services because there is no reciprocal

traffic. In considering the issue of symmetry in the First Interconnection Order, the

Commission recognized that "[p)aging is typically a significantly different service than

wireline or wireless service.... "122

The most significant difference is that messaging services today are generally

one-way non-interactive communications. One-way paging service does not compete

with local exchange service nor is it intended to supplant basic two-way interactive

voice telephone services. 123 Paging terminals do not perform true end office

122 The Commission then declined to use the ILEe's costs for termination of traffic
as a proxy for the cost of the paging carrier. Id. at , 1092.

123 Even those narrowband messaging services being introduced are not two-way
interactive communications. These services, consisting of two one-way
communications, do not replicate or replace a subscriber's local business or residential
phone service. See PageNet Reply Comments, CC Docket No. 96-98 (May 30, 1996).
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switching functions, as do LECs and two-way CMRS providers. An end office switch

selectively routes traffic according to the called number, while a paging terminal cannot

selectively route traffic according to the called number. The terminating call is

completed at the paging switch and is not routed to the paging end user. Moreover,

the paging end user cannot originate any calls. Because of these differences, the

compensation mechanism between LECs and one-way paging carriers should differ

from other LEC-CMRS or LEC-CLEC arrangements.

The Commission reasoned in the First Interconnection Order that the reciprocal

compensation arrangements required by Section 251(b)(5) "should benefit all

carriers . . . because it will facilitate competitive entry into new markets while ensuring

reasonable compensation for the additional costs incurred in tenninating traffic that

originates on other carriers' networks. "124 However, with one-way paging, this is not

the case. LECs will not be compensated by the paging carrier. Nor, as stated by

Kalida, will the LEC be able to recover additional revenue from the end user paying a

flat-rate local service charge.

As Kalida explains, by requiring LECs to pay paging carriers to tenninate their

pages, the First Interconnection Order creates irrational economic results. The LEC is

required to compensate the paging carrier to tenninate a page originating by a LEC

customer. Because the one-way paging carrier has no reciprocal traffic to tenninate on

the LEC network, the paging carrier would pay nothing to the LEe. In effect, LECs

124 First Interconnection Order at 1 1045.
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could be paying for the one-way paging carrier's entire paging network. These paging

carriers could give away pagers and simply reap all their compensation from the LEC

for delivering the pages to their network. GTE agrees with Kalida and urges the

Commission to require the cost of a one-way paging network to be borne by the cost

causer, the paging customer, and not the LECs or their customers.
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VIII. CONCLUSION

For the foregoing reasons, the FCC should reject the petitions for

reconsideration filed by CLECs and grant the petitions filed by the electric utilities.
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On Auaua JO, 1994 tba FCC illued a Notice ofInquiry (NOI)r~ Bi&h COlt

Assistance. Comments "011" lubmitted on O~bcr 28, 199' IDd reply CO"UM"II on December 2,

1994.

Approxirnuely ISO putia med ia tbiI docbt, with & wiele variety ofYicwpoints

1) A~ mi8w of 111 uaivmIl ....i... iMJudi. iIIIpIcit IUpport, it
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DClC"IIIber 2. 19M.
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should be controlled tbrouBh mare tarptc(;{ approKba. '!'My ami competitive access providers

(CAPs) supported the concept of a voucher system. MIlly mWl LEe, and "e reguWotl

presemed Il SUC:ceIIeI" oltha USF. nodal that policy it wortrin.. They 1110 IDIimIined that

support abould be d_mbiW on thI buiJ ofKiUal COllI.

OIl Deoember 1. 1994, PeC __......my U••111 s.vicc FWId data reql*t

in Docbt 10-286 to II t camp'" thIt provide ttln" -Jw9..mce. n.

mec:bni...... DepImdina 011 caWa queljflrari,. thI oompIIae.IPDII 1dnuP4 oltbc ...

requeIt In clue to tba lCe caP....., 1, 1995 mJJIOl MIrcIll, 1995.

Oa 1uly 13, 1995, the FCC ......NaticaafPr~ (NPD() -.INO!

pl"OP"'iBl revilicn to thll'CC PIn 3' judIcIIadcww' ..,....naIII,..& COlt
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Approximately 50 partiea filed reply commeldl Oil Novemb.. 10, 1995. Sub.equem to

that, seven! parti.el have filld IX partes CQI'd.I.itrinS diu analylc. in IUPP01t oftMir poaitions on
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tbePCC onDew,_I2. 1995.

Many patieI.-I _ a reworkiJll oldie eurreat PIn 36111PPOft _ ..... upoIl
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CHAPTER 1

UNIVERSAL SERVICE CURRENT EVENTS

'ft-Eva. POll 19M Federal C....llleatlo.. Act

0JI'*'aary I. 1996 the PreIkI _ !aw ihe Co 'M'ymjc:wtione Act oll996.
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putfbl tlln "'al"~w,,:lCIIJIlaolt~ol
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B"'wnColtMadIl2 (BOG).1JadeM (JMWd) IIId COlt~UodII (CPW),

9
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and customer di3Couma (UftUne 1. littiinc 2 and linkup).

The Mlrch 8, 1996 NPRM s&ales the FCC's iniUa&ive to 1) define the servi.ceI that will

be lUpponecl by Federal UDiYenIJ MrlicellJ1llPOft mechaniaml, 2) cWne thole support

1. tblCOIICIptof,,~ ....·utayot,.~.~m ·If..... to
t'IIIuaIe ClUJ' IUCQW ill rel:'i.., _ eo ~ to .... thIt quaIitJ ..wee
be awiIIbIe • "juIt, lII8a1h11. II1II ;

2,. ro......to .... t...a""'772rlnti_1IId ialbmWifw....b ".. fIIIioaa
ottbl Nadon;

3. CDIPJ ill "ftnI. a-IIr __.."low .aIM UoI.........
have IIX g. CD 3[11' g viall· dill ~CWINy

GOmpaItle to ..". ill Ill of "dl1M
iII&IIIt to.~._mpkIy __dIpIu,_01 __eo"
~

4.•..,. •• t s'EZWIlr1llli'rii to *-
...Mni )'7'to ' .
-011._ I 111.. ". 1Ir 1 II '''1'tDrJ _11lII:IoJIE
ian ""1II'O\'idIn cttllillor .-•••• _ficca";

6. • h_ 'My ad _ nd y" nns? aIR pN¥IdIn. IIId IInrieI
shauId... _ ...... ' ...,,· g., ..
7. ...Z54af l..drl dlaPCCIIId_'..snI-' '] J.
BaIrd to..._aM ~ 'Ilu*...........[.,) __.1 c...
..srcry" potlDdc. at..puIIIIo 11M_ CD8.........

I'M?? ''r ad widl tWa 1vL·
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The NPRM also asked which ae:Nices should be IUpponed, how to imp1elnt explicit

supp:»n mccheisms, how to dceenDine doRllbilicy, how to calculate the "mblidy", the \Ue of

colt proxy moUls. the appropriltr_ ofDEM weiPtinI ruiII. bov- to ddM ..-vice .... ad

speciSc recomraaadationa fbr low-income ~".,.,. support - inchMliq taD IiaitadoD MrVices,

I.JIieline aul UDk Up Amcric:a PfOlflllll. CQinnw.. wen IUbmitted OIl Apdll2, 1996 IIId reply

COIIIIMUI May 7,1996. It \VII in nlP0ftll to~ poftima oftll& NPKM that proponents oltba

BOd...... tbe HJdeIcI MocW piopollCl tIu& t.I.-e .... be..u ...... tor boat

cMt in order to d81anaiJe e6a1mlity Ind otlUPPOlt provided far~ senicI und..

secIicm 2,. olthe 19M C"".. At:L

ApproximItely 250 pIItieI provided e:a.m.a to till NPIW ia..MowIItI ....:(1)

pall_ principlll ot.....lIlaappart ........ (2) -wart IIrnnI, lid NP-c:c*

If8II aad Iaw-iIamI~ (3) tuppaIt tbr ..a" an proWiaI, (")

...... ICCIM to 1dYIIoId _ -.pnMdIn, (5)..

uniwnIl ••iae.,. ('l MII*' rridlon. ot..,Dft...".._. AJdw.... 1IIaIt of

the all me 1brllllMr.a IIO"all rim.. to till

uniwnIl prClW- ~"'o. 01 onIy arbadl

iIIta.-..intrutIt8. .. tIIIlPIIIIINI UIIII 10 dlslII'IIW till .. t4 till widl

~ a.., ~ _ ~ ,-...,.
inca (1'IUUC). WIIII_ dIIl_ viDllb1NId be ..... oa

a CCdIIpDtivdJ_II....... +* -hII ,...... toCII nail

reo...... .., rw'4J ... 1M IU, .• - _ ~.., I I•• odIIr CIIIiIrw. SUppaft

of.. llIimIaadlllllda II......,1II"OftId"' Gilt ia the
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